As published Sundays in The Gainesville Sun
October 4, 2009 – Working "Off the Clock" no Allowed
Q: As have many other businesses, we’ve had to lay off employees plus shorten the work week of those remaining to keep from letting anyone else go.   One of the issues that’s come up is that some want to stay and work “off the clock”. Can we allow that with hourly employees?  What if we place them on salary?

A: You are really asking two questions.  First, can hourly employees “volunteer” to work for free? And second, under what circumstances can you change an employee classification from hourly to salary?  
The answer to the first question is --absolutely not.  Hourly employees --even those who have the best intentions and are trying to be helpful-- may not work “off the clock”.  The law requires that hourly employees be paid for all hours worked.  The employer cannot claim they did not authorize the hours or weren’t notified of the work.  If employers have any knowledge of employees working off the clock, they are required to pay them.  The law is very clear. 

Changing an employee’s classification from hourly to salaried is a much trickier question to answer. When deciding whether an employee will be classified as exempt from the overtime law (salaried), or non-exempt from the law (hourly), caution is necessary. While it’s tempting to make someone salaried --not having to worry about tracking hours and paying OT-- making a mistake is expensive.  Should a misclassified employee later make a claim for unpaid wages or overtime and prevail, not only will you have to pay back wages (very costly), but your business could be in major trouble with the Department of Labor (even more costly).

Before you re-classify an employee, you should know what you are doing.  The Department of Labor website offers compliance assistance and guidelines.  This is a complex area, so if you don’t feel comfortable, get help from an accountant, labor Attorney or human resources professional.  Or, you could simply leave your classifications alone.

By the way, it says volumes that your staff is willing to work and not get paid.  You must run a good shop.  Don’t put all that at risk.  Hang tight, the recovery is coming. 
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