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February 22, 2009 – Performance Problems and Layoffs 
Q:  Q: Due to slow business, our company of 40 employees needs to do layoffs in the next couple of months; about 5 employees would be affected.   Is it OK to include employees who have performance problems in the layoff?  

The short answer is yes, you may use performance as part of your criteria when selecting who will be laid off, but not as the exclusive criteria. In fact, I caution against using a layoff, which you legitimately need to do for economic or competitive reasons, as a way of dealing with performance problems that are unrelated to the layoff.  

Your company should determine where it makes strategic sense to cut back.  Is the main purpose to save money in payroll? Then select the most highly compensated staff.  Is it to retain your best performers to remain competitive when business recovers?  Then select less skilled or non-essential staff.  Is it to completely do away with a service or product line? Then selecting that whole department makes sense. 
When deciding on employees to be laid off, choose non-discriminatory criteria --such as seniority; performance evaluations; compensation; specialized skills and credentials—then apply them consistently.  To protect the company, document the business purpose for the layoff, as well as the rationale for how and why employees were chosen.

So would laying-off a couple of underperforming employees that are not part of the layoff strategy do any harm?  Actually, yes. First, when companies layoff employees due solely to poor performance, those positions will likely be re-filled since they are needed to operate the business.   This may expose the company to a claim of discrimination when laid off employees, who thought they lost their jobs due to business necessity instead of poor performance, hear they were replaced. 

Second, it creates morale problems. Employees often know which peers are poor performers, so when employees who stay find out that severance payments were given and management didn’t address the problems, they will lose respect and loyalty for the company.

Performance and behavior problems should be addressed promptly and honestly.  When issues remain unaddressed and are then injected into the layoff process, it adds unnecessary complication to an already sensitive situation.






