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Q: Last year, we caught one of our employees looking at pornography.  He was reprimanded and told he would be fired if it happened again.  Well, it’s happened again, and we plan to let him go.  But when his supervisor confronted him, he said he was in counseling for his “problem”.  I know that alcoholics are considered disabled under The Americans with Disabilities Act (ADA); could this be considered a “sexual behavior disorder” and covered under ADA? 
A: I guess the treatment is not yet successful, if he can’t go without looking at porn for eight hours.  But sarcasm aside, “sexual behavior disorder” is not considered a disability, and you stand on firm ground if you decide to fire him. 
For those not familiar, the ADA protects disabled people from discrimination in the workplace.  If a disabled applicant/employee is qualified and can perform the essential job functions (or do so with accommodation) the law requires they be treated the same as all others.  

ADA is one of those laws that strikes fear in most employers, because they’re afraid to do something wrong and get sued.  But it’s not as complicated as it seems.   

For example, let’s assume looking at porn were a disability. It would still not make his behavior acceptable.  The ADA doesn’t require employers to lower performance standards, and certainly doesn’t require employers to lower standards of conduct –which this employee clearly violated.  Disability or no disability, he can’t look at porn while at work.

Your thinking about alcoholics is correct.  Alcoholism is categorized as a disability under ADA. However, this shouldn’t be too big a burden on employers because, again as with any disability, alcoholics are required to meet the same performance standards and must follow the same rules as everyone else.  Employers might have to adjust leave policy and allow them time off to attend treatment sessions, but that’s about it. Employers don’t need to be lenient or strict; just consistent with everyone. 

If there are any compulsive gamblers, kleptomaniacs or pyromaniacs on staff, they are also excluded from ADA.   Seriously.  This not intended as legal advice.  Learn more at www.ada.gov
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